Happy New Year – and welcome to the new legal and mediation landscape for 2008!

Public funding changes

This year, we are all having to cope with the effects of the October 2007 legal aid changes, and ongoing uncertainty over the new contract.

As mediators, we have had to work within the constraints of fixed fees for a number of years now. It is hard, but we do know that it is possible to work profitably under such a regime. We also recognise that it is not easy for any of us in the legal and mediation world, to deal with such substantial overhauls of funding arrangements and contract terms, as the LSC have imposed on us all. 

In order to maximise your public funding claims, you may now prefer to refer all cases to us for a mediation assessment as soon as you have exhausted your Level 1 funding. At the LSC’s training sessions in autumn 2007, and again, on page 9 of December 2007’s ‘Focus,’ the LSC have stressed the Commission’s expectation that this will happen. The new system, indeed, has been designed to encourage early referrals to mediation; you do not need to wait until you have exhausted level 2 funding and are ready to apply for a Level 3 Certificate. It is now official LSC policy in line with the National Audit Office’s recommendation - to encourage early referral to mediation.

Our Procedure in Public Funding Cases.

1. If the case is assessed by us as suitable for mediation and mediation leads to (agreed) proposals, then you will be able to claim for both the Level 2 and the settlement fees (for financial/children issues or both).

2. If the case is assessed by us as suitable for mediation, and mediation breaks down, then we will, as now, summarise the proposals made in mediation and/or the point reached in discussions (as well as providing an interim financial summary) to your client. You will be able to claim a Level 2 fee (though not a settlement fee - unless your work following mediation leads to settlement of the case without the need for a full funding certificate). However, in the majority of cases, we will have moved the case substantially forward, for example by dealing with disclosure, and beginning to develop settlement options with the parties.

3. If mediation is assessed as unsuitable at intake or if mediation breaks down, we will return the APP7 to you promptly, to enable you to apply for a Level 3 funding certificate, and escape the fixed fees regime.

4. Remember that a case settling at Level 2 is free of the statutory charge for your client, in the majority of cases. Mediation fees are always free of the statutory charge. The Solicitors Charge, however, will attach all money recovered other than the family home, if your costs exceed three times the basic level 2 fee.

5. We are still always required to carry out a ‘willingness test’ when we receive a referral; you can flag up for us on the referral form if you want us to see your client first if the case is urgent; or if the parties want a joint intake session (although see below we will still spend some time with each party separately, to screen for domestic abuse). It speeds up the process if you can let us have telephone numbers for both parties.

Domestic violence/abuse

As you know, the LSC has also changed the domestic violence exemption rules; this was a deliberate policy on the part of the LSC, and, as a result, you may find yourself referring more cases to us even where domestic violence has taken place/been alleged.

We would like to reassure you that all our mediators are highly trained at assessing the suitability of mediation where domestic violence and/or child protection issues are alleged, have arisen or may arise. We are currently the largest regional provider of training to mediators in respect of domestic violence and child protection screening, and we also hold regular in-house training sessions and discussions. Two of our mediators are current or former CAFCASS officers, so we know we have the benefit of the best up to date thinking and practice in terms of the effects of domestic abuse.

We always discuss domestic abuse issues at intake meetings with each party. Where domestic abuse is alleged by either party, we seek an acknowledgement that there are issues of domestic abuse, from the other party (whilst not carrying out a factual investigation, in the way that a court would at a fact-finding hearing). We then address with both parties how to make mediation safe, if we assess that the case is suitable for mediation. For example, the parties may have separate arrival and departure times and/or separate waiting areas. Our mediators frequently co-work such cases.

Like solicitors, mediators all have regular supervision (with a Professional Practice Consultant), as well as ongoing training on domestic violence, and on safeguarding children.

Please be assured therefore that we take the responsibility the LSC has placed upon us very seriously. Please do continue to refer clients to us where there is a background of domestic abuse/violence, and we will assess each case on an individual basis – always reminding your/our clients that mediation is a voluntary process.

Please note we do not wish to send out an APP7 exempting your client from mediation after no more than a telephone call with a referrer; please therefore always fax/email/DX or post our referral form to us in every case; we can see your client (the applicant) first and can usually accommodate an intake meeting within a couple of days, particularly if we have your client’s telephone contact number.

New developments: Child Consultation

Several of our mediators (currently, Monica Garvey, Nia Hope, Beverley Sayers and Helen Whitehouse) are now qualified to undertake child consultation within mediation. This means that, when we are working with parents in a situation where the child’s wishes and feelings need to be canvassed and communicated to the parents, our specialist mediators can readily undertake such work. This has the particular advantage of avoiding the stress, delay and cost of court proceedings for the parents; and avoiding a long wait for CAFCASS reports. 

Child consultation is appropriate where there is an absence of serious welfare issues, but where the parents may only recognise and acknowledge the child’s wishes and feelings if these are relayed to them by an independent source. Experience shows that this is particularly helpful with older children, where of course, greater weight would be attached to their views by a court.

We would welcome enquiries from you about this additional service. Please ring in to our office and ask to speak to one of our specialist trained mediators. 

Please note that before beginning any child consultation, we always have (in addition to our usual separate intake meetings with each parent) a mediation session with both parents beforehand, in order to ensure that they understand and consent to the process.

We will, in particular, make sure that they understand the issues surrounding the confidentiality of mediation, and privilege. The parents will be asked to sign an agreement not to call their mediator to give evidence in any subsequent court proceedings, for example. As you would expect, however, our duty to report child protection concerns to the relevant authorities remains unchanged – and we make it absolutely clear that if child consultation takes place and child protection issues arise, the confidentiality in mediation will be breached in order to protect the children.

The Family Justice Council and Family Courts User Committee

Nina Fedorski is a mediation representative on the Manchester Local Family Justice Council, chaired by his Honour Judge Iain Hamilton; she has also liaised with the Family Court Users’ Committee as issues have arisen (for example, in relation to the use of mediation in the context of domestic abuse allegations). If there are local issues relating to family mediation that you would like her to raise, please contact her (by telephoning our office or emailing us on info@fmm-mediation.co.uk.  The local Family Justice Council meets quarterly.

As you are probably aware, the local courts are required to send out information about mediation services to all Respondents, and the family judiciary have all received extensive training on mediation. 

Meanwhile, Beverley Sayers was appointed a year ago as the national mediation representative on the FJC. She has been very active – joining the Children in Families (Private Law) Committee, and the Domestic Violence Committee. She is the FJC sponsor for the Chester and Stafford LFJCs. She has been involved in responding to the Parents Forum held in the House of Commons, and presented a workshop at the European Parliament to a group of MEPs on the Use of Mediation Europewide.

Contacting us

We are enclosing a form which allows you to choose to receive future newsletters by email, and invites you to provide us with the email addresses of you and your colleagues for future communication. We welcome enquiries from firms who wish to link to our website; please contact Beverley Sayers if this is of interest.

You can now download our referral form from our website (address above), and fill it in online. 

You are always welcome to contact us if you want to know more about our mediation work or have specific queries. We are sure you will find our office staff – Gareth Worswick and Nora Gleave – extremely helpful and knowledgeable, and if you want to follow up any of the issues raised in this newsletter with any of our mediators, please contact the office in the first instance, who will be happy to put you in touch with one of us.

Once again – a Happy New Year 2008.

Yours sincerely

Nina Fedorski and Monica Garvey

